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Abstract: This paper deals with the underlying justification for a competition policy in the European Union. It raises two questions: first, why a competition policy for the internal market and second, why a common one? The paper also presents the scope of EU competition policy and discusses some aspects of the economic governance of the common competition policy.
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1. THE RATIONALE OF COMPETITION POLICY IN THE EU
 ECONOMIC CONSTITUTION 

The raison d’être of the EU internal market is to allow firms to compete on a level playing field in all the Member States. In this context, competition policy is essential for the completion of the internal market, encouraging economic efficiency and creating a climate favourable to innovation and technical progress. In a market economy, competition promotes economic success, safeguarding the interests of European consumers and ensuring that European undertakings, goods and services are competitive on the world market.


Pelkmans (2006) gives two main reasons in explaining the importance of competition policy in the economic constitution of the Community. First, there is the underlying idea that competition and competitive markets are the main way to serve the economic aims of the European Treaty. Already important in the Rome Treaty, the idea has been elevated to an explicit guiding principle in the Maastricht Treaty. Second, the establishment of the internal market may fail or yield unsatisfactory results if restrictive business practices at the national level could form effective barriers against competition from other Member States. Such private barriers might emerge or be perfected as a response to the required removal of public barriers. Competition policy should ensure that the substitution of public by private barriers cannot arise, and hence cannot endanger what the European Community (EC) court calls “the unity of the internal market”.

Like national markets, the EU internal market might fail to function optimally. The proper functioning of the internal market requires the prevention of market failures, determined by externalities, internalities and market power or other distortions of competition. Competition policy helps to make the market function properly. Both the establishment and the proper functioning of the internal market are essential for the pursuit of the aims of the treaty. 

According to Majone (1999), the EU is essentially a regulatory state, regulation being interpreted as addressing market failure with a view to Pareto-efficiency, and competition policy in this context is efficiency-enhancing rather than redistributive. Competition policy is one of the most important market-building powers that lie with the EU (Sbraiga, 2003).  

A strand of laissez-faire oriented literature claims that the dynamics of technology, product innovation, new entry as well as the erosion of efficiency of incumbents when not subjected to effective competition, ultimately renders monopolies and cartels unsustainable. Such forms of market power generate high profits or a “quiet life” (a lower pace of work and innovation, and relatively high remuneration of the factors of production) which, except in some extreme cases, are precisely the incentives needed for others to challenge these positions. In the laissez-faire view, these market-led incentives to overcome market power should be expected to generate outcomes superior to policies executed by bureaucrats and based on laws formulated by politicians. The upshot would be that competition policy against market power (called “anti-trust” in the USA) is undesirable, except in some extreme cases (such as the “natural monopoly”). 
However, this conclusion is not widely supported because the empirical evidence is ambiguous and, more importantly, the time-paths of the competition dynamics are unpredictable, leaving markets functioning suboptimally for possibly very long periods. In a subtle application of competition policy, checking the abuses of market power need not throttle the competitive dynamics over the long run. The evolution of competition tends to be driven not by selectively restricting market power but by other determinants such as new technologies and product innovation. 

2. WHY A COMMON COMPETITION POLICY? 

After demonstrating the importance of competition policy in assuring the adequate functioning of the EU internal market, a question arises: why a common policy? Could not the Member States’ policies be coordinated yielding the same result? There are two reasons which favour the idea of a common competition policy (Pelkmans, 2006). 
First, EC competition policy finds part of its justification in the potential conflicts between national jurisdictions, i.e. a case of negative cross-border externalities. When the Rome Treaty was negotiated, only Germany (among the EC6) had developed a strict competition law; Italy, for example, had none at all and the Dutch one was lax. A belated introduction or adjustment of national policies would have been a slow and uncertain process. Once in place, the discretionary nature and fine-tuning which competition policy inevitably requires, would have implied a very demanding and detailed, permanent coordination. Its complexity, uncertainty and long delays would almost certainly have been far more costly than a common policy. 

Second, national competition policies would tend not to take into consideration the repercussions of national measures (or inaction) for other Member States. The cooperative common action would not be effective. Only a common policy can take repercussions into account. So, even if national competition policies had been based on some commonly agreed principles and procedures, externalities induced by focusing on national markets and interests would still make this set-up suboptimal. Together, the two grounds yield a strong justification for the EC treaty competition regime for the internal market or any substantial part of it. National competition policies can remain, but only in so far as the distortions of competition affect the domestic market without having an appreciable impact on actual or potential intra-EU trade.


3. THE SCOPE OF COMMUNITY RULES ON COMPETITION

European competition policy makes it possible to ensure that healthy competition is not hindered by anticompetitive practices on the part of companies or national authorities (restrictive agreements and concerted practices). It attempts to prevent one or more undertakings from improperly exploiting their economic power over weaker companies (abuse of a dominant position). It also seeks to prevent the Member States’ governments from distorting competition (state aid).


The aim being to establish “a system ensuring that competition in the internal market is not distorted” (Article 3(g) of the EC Treaty), agreements and concerted practices come within the jurisdiction of the Community authorities only if they affect trade between Member States. This criterion draws a natural line distinguishing between the scope of application of the rules on competition laid down by the treaty and that of national rules on competition. However, in practice, the question of what affects intra-Community trade is interpreted broadly by the Commission and the Court of Justice. Consequently, the coexistence of Community and national competition law sometimes causes the two to be applied simultaneously. The requirement that there must be an effect on trade between Member States also serves to determine the scope of application of Community competition rules with respect to non-Community countries. European competition law can be applied to agreements or conduct of parties established outside the EU if such agreements or conduct restrict competition in the common market and affect intra-Community trade.


The community rules on competition are laid down by Articles 81 to 89 of the EC treaty and they refer to:

· Rules applying to undertakings, taking as a legal basis Articles 81 and 82;
· Rules applying to state aid, taking as a legal basis Articles 88 and 89;
· Provisions applying to specific sectors, on sectors of the economy partially or wholly excluded from the scope of application of the general Community rules on competition;
· Cooperation with national authorities and courts, examining all of the “modernization package” which will enable national courts and authorities to make a greater contribution to the correct application of European rules on competition;
· Cooperation with non-Community countries, providing a general overview of the bilateral or multilateral agreements entered into by the EU with third countries and international organizations.
Table 1 summarizes the total set of provisions governing public and private behaviour affecting the competitive process in the internal market.
Table 1. Competition regime in the internal market

	Nature
	Substance
	Provision-1
	Scope

	General rules
	· Objectives and general means

· Specific means:

“system ensuring that competition is not distorted”

· No discrimination as to nationality


	Art. 2

Art. 3g

Art. 12
	All markets

Internal market generally

Internal market generally

	Behaviour private firms

(“anti-trust”)
	· Cartels, concerted practices (or, “anti-collusion”)

· Abuse of dominant position (or “anti-monopoly”)

· Merger control
	Art. 81
Art. 82

Reg. 139/2004
	Goods and services
Goods and services

Goods and services

	Behaviour public agents
	· Firms with special or exclusive rights
· State/regional aids

· State distribution monopolies
	Art. 86
Arts 87 and 88

Art. 31
	Network markets
Goods and services

Goods

	Special regimes
	· Transport

· Agriculture
	Arts 73 and 80

Art. 36
	Air-sea transport

Agro-goods under market organisations


1-All articles refer to the EC pillar of the Amsterdam Treaty
4. ECONOMIC GOVERNANCE OF THE COMMON
 COMPETITION POLICY
Unlike other international organizations, the EU has political and moreover changing objectives and it is not a federal state either but rather an umbrella organization that comprises its three pillars (Bongardt, 2005). These particular characteristics raise the question of governance (defined as established patterns of rule without an overall ruler) in the absence of government. Governance at the level of the single market, competition and taxation is referred to as micro-governance (Sapir et al., 2004).
In accordance with the theoretical literature on federalism, responsibilities between the EU and Member States should be allocated on the basis of economies of scale, externalities and heterogeneity of preferences: the EU should engage in those policy areas where economies of scale and externalities are large and preferences are rather homogeneous, notably the single market and competition policy (Alesina and Perotti, 2004, p. 32). 

In the European Union governance, the extent to which policies are developed and sustained is not static. The EU is a system of governance without a government -where most power is transferred to the EU supranational institutions when the Community method is employed. The Community method chiefly focuses on market-building policies (regulation) and is therefore at the centre of the EU policy process that pursues the objective of making the European economy function as an internal market. 

The common competition policy is a case related to the Community method, characterized by the development of common policies that replace the national ones and which are shaped by supranational institutions. The Community method manifests itself in the competition policy arena by turning the European Commission into an independent agency with treaty-based powers to guarantee a level playing field (by preventing cartels and other types of anti-competitive behaviour and by controlling state aids). In terms of governance categories for managing economic policies, Sapir et al. (2004) argue that most of competition policy is managed by delegation to the Commission, while the control of state aids is an example of commitment (by the Member States, controlled by the Commission).
However, Stubbs, Wallace and Peterson (2003, pp. 152-153) argue that the EU’s need to legitimise itself by delivering outputs of greater utility to European citizens has led to new debates about governance processes and methods even of those policies that have been sustained at the European level for a long time, such as competition policy – where responsibility mainly lies with the Commission. 
CONCLUSION
Competition policy is crucial in the economic constitution of the EU. In order to comprehend the economic core of today’s European Union, it is essential to understand the rationale of competition policy. The aim of competition policy is to promote and maintain a process of effective competition so as to achieve a more efficient allocation of resources. 
The EU level of competition policy is justified by:

(1) potential conflicts between national jurisdictions, and

(2) neglect of externalities across borders of national approaches to competition cases.

The EU competition regime consists of general rules, anti-trust provisions, rules about the conduct of public agents (including firms enjoying exclusive rights), and special regimes for transport and agriculture. 
EU’s attempt to deliver greater utility to its citizens has led to new debates about governance processes and methods even of those policies that have been sustained at the European level for a long time, such as competition policy – where responsibility mainly lies on the Commission and hence the single market looks Europeanized.
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